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§3.70

cases where the debtor previously had
been afforded due process as to issues
of fact relating to the basis of the debt.

(j) The reviewing officer will prompt-
ly distribute copies of the decision to
the USDA CFO, the agency CFO (f
any), the agency debt management of-
ficer, the debtor, and the debtor’s rep-
resentative, if any.

Subpart G—Federal Salary Offset

AUTHORITY: 5 U.S.C. 5514; 5 CFR part 550,
subpart K.

SOURCE: 73 FR 4, Jan. 2, 2008, unless other-
wise noted.

§3.70 Scope.

(a) The provisions of this subpart set
forth USDA procedures for the collec-
tion of a Federal employee’s pay by
salary offset to satisfy certain wvalid
and past due debts owed the govern-
ment.

(b) These regulations apply to:

(1) Current USDA employees and em-
ployees of other agencies who owe
debts to USDA; and

(2) Current USDA employees who owe
debts to other agencies.

(c) These regulations do not apply to
debts owed by FSA county executive
directors or county office employees.
Salaries of those employees are subject
to administrative offset as provided in
7 CFR part 792 or part 1403.

(d) These regulations do not apply to
debts or claims arising under the Inter-
nal Revenue Code of 1954 (26 U.S.C. 1 et
seq.); the tariff laws of the United
States; or to any case where collection
of a debt by salary offset is explicitly
provided for or prohibited by another
statute (e.g. travel advances in 5 U.S.C.
5705 or employee training expense in 5
U.S.C. 4108).

(e) These regulations identify the
types of salary offset available to
USDA, as well as certain rights pro-
vided to the employee, which include a
written notice before deductions begin
and the opportunity to petition for a
hearing and to receive a written deci-
sion if a hearing is granted. The rights
provided by this section do not extend
to:

(1) Any adjustment to pay arising out
of an employee’s election of coverage
or a change in coverage under a Fed-
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eral benefits program requiring peri-
odic deductions from pay, if the
amount to be recovered was accumu-
lated over four pay periods or less;

(2) A routine intra-agency adjust-
ment of pay that is made to correct an
overpayment of pay attributable to
clerical or administrative errors or
delays in processing pay documents, if
the overpayment occurred within the
four pay periods preceding the adjust-
ment and, at the time of such adjust-
ment, or as soon thereafter as prac-
tical, the individual is provided written
notice of the nature and the amount of
the adjustment and point of contact for
contesting such adjustment; or

(3) Any adjustment to collect a debt
amounting to $50 or less, if, at the time
of such adjustment, or as soon there-
after as practical, the individual is pro-
vided written notice of the nature and
the amount of the adjustment and a
point of contact for contesting such ad-
justment.

(f) These regulations do not preclude
an employee from:

(1) Requesting waiver of an erroneous
overpayment under 5 U.S.C. 5584, 10
U.S.C. 2774, or 32 U.S.C. 716;

(2) Requesting waiver of any other
type of debt, if waiver is available by
statute; or

(3) Questioning the amount or valid-
ity of a debt, in the manner prescribed
by this part.

(g) Nothing in these regulations pre-
cludes the compromise, suspension or
termination of collection actions
where appropriate under USDA regula-
tions contained elsewhere.

§3.71 Definitions.

As used in this subpart the following
definitions shall apply:

Agency means an executive depart-
ment or agency; a military depart-
ment; the United States Postal Serv-
ice; the Postal Rate Commission; the
United States Senate; the United
States House of Representatives; any
court, court administrative office, or
instrumentality in the judicial or leg-
islative branches of the government; or
a government corporation.

Debt means:

(1) An amount owed to the United
States from sources which include, but
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are not limited to, insured or guaran-
teed loans, fees, leases, rents, royalties,
services, sales of real or personal prop-
erty, overpayments, penalties, dam-
ages, interest, fines and forfeitures (ex-
cept those arising under the Uniform
Code of Military Justice).

(2) An amount owed to the United
States by an employee for pecuniary
losses where the employee has been de-
termined to be liable due to his or her
negligent, willful, unauthorized or ille-
gal acts, including but not limited to:

(i) Theft, misuse, or loss of govern-
ment funds;

(ii) False claims for services and
travel;

(iii) Illegal, unauthorized obligations
and expenditures of government appro-
priations;

(iv) Using or authorizing the use of
government-owned or leased equip-
ment, facilities, supplies, and services
for other than official or approved pur-
poses;

(v) Lost, stolen, damaged,
stroyed government property;

(vi) Erroneous entries on accounting
records or reports; and

(vii) Deliberate failure to provide
physical security and control proce-
dures for accountable officers, if such
failure is determined to be the proxi-
mate cause for a loss of government
funds.

Disposable pay means that part of
current basic pay, special pay, incen-
tive pay, retired pay, retainer pay, or
in the case of an employee not entitled
to basic pay, other authorized pay re-
maining after the deduction of any
amount required by law to be withheld
(other than deductions to execute gar-
nishment orders in accordance with 5
CFR parts 581 and 582). Among the le-
gally required deductions that must be
applied first to determine disposable
pay are levies pursuant to the Internal
Revenue Code (title 26, United States
Code) and deductions described in sec-
tion 581.105(b) through (f) of part 5 of
this title.

Employee means a current employee
of an agency, including a current mem-
ber of the Armed Forces or a Reserve of
the Armed Forces, but does not include
a FSA county executive director or
county office employee.

or de-
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Hearing official means a USDA admin-
istrative law judge or some other indi-
vidual not under the control of the Sec-
retary.

Salary offset means a reduction of a
debt by offset(s) from the disposable
pay of an employee without his or her
consent.

Waiver means the cancellation, re-
mission, forgiveness, or non-recovery
of a debt owed by an employee to an
agency as permitted or required by b5
U.S.C. 5584, 10 U.S.C. 2774, or 32 U.S.C.
716, 5 U.S.C. 8346(b) or any other law.

§8.72 Coordinating offset with another
Federal agency.

(a) When USDA is owed the debt. When
USDA is owed a debt by an employee of
another agency, the other agency shall
not initiate the requested offset until
USDA provides the agency with a writ-
ten certification that the debtor owes
USDA a debt (including the amount
and basis of the debt and the due date
of the payment) and that USDA has
complied with these regulations.

(b) When another agency is owed the
debt. USDA may use salary offset
against one of its employees who is in-
debted to another agency, if requested
to do so by that agency. Such a request
must be accompanied by a certification
by the requesting agency that the per-
son owes the debt (including the
amount and basis of the debt and the
due date of the payment) and that the
agency has complied with its regula-
tions required by 5 U.S.C. 5514 and 5
CFR part 550, subpart K.

(¢c) Mandatory centralized administra-
tive offset. Debts may be referred to
Treasury under §3.44 for collection
through salary offset in accordance
with 31 CFR 285.7.

§3.73 Determination of indebtedness.

(a) In determining that an employee
is indebted to USDA and that 31 CFR
parts 900 through 904 have been satis-
fied and that salary offset is appro-
priate, USDA will review the debt to
make sure that it is valid and past due.

(b) If USDA determines that any of
the requirements of paragraph (a) of
this section have not been met, no de-
termination of indebtedness shall be
made and salary offset will not proceed
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until USDA is assured that the require-
ments have been met.

§3.74 Notice requirements before off-
set.

Except as provided in paragraph (b)
of this section, salary offset will not be
made unless USDA first provides the
employee with a minimum of 30 days
written notice. This Notice of Intent to
Offset Salary will state:

(a) That USDA has reviewed the
records relating to the debt and has de-
termined that a debt is owed, the
amount of the debt, and the facts giv-
ing rise to the debt;

(b) USDA’s intention to collect the
debt by means of deduction from the
employee’s current disposable pay
until the debt and all accumulated in-
terest are paid in full;

(c) The approximate beginning date,
frequency, and amount of the intended
deduction (stated as a fixed dollar
amount or as a percentage of pay, not
to exceed 15 percent of disposable pay)
and; and the intention to continue the
deductions until the debt is paid in full
or otherwise resolved;

(d) An explanation of USDA require-
ments concerning interest, penalties
and administrative costs; unless such
payments are waived in accordance
with 31 U.S.C. 3717 and §3.17;

(e) The employee’s right to inspect
and copy USDA records relating to the
debt;

(f) The employee’s right to enter into
a written agreement with USDA for a
repayment schedule differing from that
proposed by USDA, so long as the
terms of the repayment schedule pro-
posed by the employee are agreeable to
USDA;

(g) The employee’s right to a hearing
conducted by a hearing official on
USDA’s determination of the debt, the
amount of the debt, or percentage of
disposable pay to be deducted each pay
period, so long as a petition is filed by
the employee as prescribed by USDA;

(h) That the timely filing of a peti-
tion for hearing will stay the collection
proceedings;

(i) That a final decision on the hear-
ing will be issued at the earliest prac-
tical date, but not later than 60 days
after the filing of the petition request-
ing the hearing, unless the employee
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requests, and the hearing officer
grants, a delay in the proceedings;

(j) That any knowingly false or frivo-
lous statements, representations, or
evidence may subject the employee to:

(1) Disciplinary procedures appro-
priate under 5 U.S.C. chapter 75, 5 CFR
part 752, or any other applicable stat-
utes or regulations;

(2) Penalties under the False Claims
Act, 31 U.S.C. 3729-3731, or any other
applicable statutory authority; or

(3) Criminal penalties under 18 U.S.C.
286, 287, 1001, and 1002 or any other ap-
plicable statutory authority;

(k) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(1) That amounts paid on or deducted
for the debt which are later waived or
found not owed to the United States
will be promptly refunded to the em-
ployee, unless there are applicable con-
tractual or statutory provisions to the
contrary;

(m) The method and time period for
requesting a hearing; and

(n) The name and address of an offi-
cial of USDA to whom communications
must be directed.

§3.75 Request for a hearing.

(a) Except as provided in paragraph
(c) of this section, an employee must
file a petition for a hearing that is re-
ceived by USDA not later than 30 days
from the date of the USDA notice de-
scribed in §3.74, if an employee wants a
hearing concerning:

(1) The existence or amount of the
debt; or

(2) USDA’s proposed offset schedule
(including percentage).

(b) The petition must be signed by
the employee and must identify and ex-
plain with reasonable specificity and
brevity the facts, evidence and wit-
nesses which the employee believes
support his or her position. If the em-
ployee objects to the percentage of dis-
posable pay to be deducted from each
check, the petition must state the ob-
jection and the reasons for it.

(c) If the employee files a petition for
a hearing later than the 30 days as de-
scribed in paragraph (a) of this section,
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the hearing officer may accept the re-
quest if the employee can show that
the delay was because of circumstances
beyond his or her control or because of
failure to receive notice of the filing
deadline (unless the employee has ac-
tual notice of the filing deadline).

§3.76 Result if employee fails to meet
deadlines.

An employee will not be granted a
hearing and will have his or her dispos-
able pay offset in accordance with
USDA’s offset schedule if the em-
ployee:

(a) Fails to file a petition for a hear-
ing as prescribed in §3.75; or

(b) Is scheduled to appear and fails to
appear at the hearing.

§3.77 Hearing.

(a) If an employee timely files a peti-
tion for a hearing under section 3.75,
USDA shall select the time, date, and
location for the hearing.

(b)(1) Hearings shall be conducted by
the hearing official designated in ac-
cordance with 5 CFR 550.1107; and

(2) Rules of evidence shall not be ad-
hered to, but the hearing official shall
consider all evidence that he or she de-
termines to be relevant to the debt
that is the subject of the hearing and
weigh it accordingly, given all of the
facts and circumstances surrounding
the debt.

(c) USDA will have the burden of
going forward to prove the existence of
the debt.

(d) The employee requesting the
hearing shall bear the ultimate burden
of proof.

(e) The evidence presented by the em-
ployee must prove that no debt exists
or cast sufficient doubt such that rea-
sonable minds could differ as to the ex-
istence of the debt.

§3.78 Written decision following a
hearing.

Written decisions provided after a
hearing will include:

(a) A statement of the facts pre-
sented at the hearing to support the
nature and origin of the alleged debt
and those presented to refute the debt;

(b) The hearing officer’s analysis,
findings, and conclusions, considering
all the evidence presented and the re-

§3.80

spective burdens of the parties, in light
of the hearing;

(c) The amount and validity of the al-
leged debt determined as a result of the
hearing;

(d) The payment schedule (including
percentage of disposable pay), if appli-
cable;

(e) The determination that the
amount of the debt at this hearing is
the final agency action on this matter
regarding the existence and amount of
the debt for purposes of executing sal-
ary offset under 5 U.S.C. 5514. However,
even if the hearing official determines
that a debt may not be collected by
salary offset, but the creditor agency
finds that the debt is still valid, the
creditor agency may still seek collec-
tion of the debt by other means author-
ized by this part; and

(f) Notice that the final determina-
tion by the hearing official regarding
the existence and amount of a debt is
subject to referral to Treasury under
§3.33 in the same manner as any other
delinquent debt.

§3.79 Review of USDA records related
to the debt.

(a) Notification by employee. An em-
ployee who intends to inspect or copy
USDA records related to the debt must
send a letter to USDA stating his or
her intention. The letter must be re-
ceived by USDA within 30 days of the
date of the Notice of Intent to Offset
Salary.

(b) USDA response. In response to the
timely notice submitted by the debtor
as described in paragraph (a) of this
section, USDA will notify the employee
of the location and time when the em-
ployee may inspect and copy USDA
records related to the debt.

§3.80 Written agreement to repay
debts as alternative to salary offset.

(a) Notification by employee. The em-
ployee may propose, in response to a
Notice of Intent to Offset Salary, a
written agreement to repay the debt as
an alternative to salary offset. Any
employee who wishes to do this must
submit a proposed written agreement
to repay the debt that is received by
USDA within 30 days of the date of the
Notice of Intent to Offset Salary or 15
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days after the date of a hearing deci-
sion issued under §3.78.

(b) USDA response. USDA will notify
the employee whether the employee’s
proposed written agreement for repay-
ment is acceptable. USDA may accept
a repayment agreement instead of pro-
ceeding by offset. In making this deter-
mination, USDA will balance the
USDA interest in collecting the debt
against hardship to the employee. If
the debt is delinquent and the em-
ployee has not disputed its existence or
amount, USDA will accept a repay-
ment agreement, instead of offset, for
good cause such as, if the employee is
able to establish that offset would re-
sult in undue financial hardship or
would be against equity and good con-
science.

§3.81 Procedures for salary offset:
when deductions may begin.

(a) Deductions to liquidate an em-
ployee’s debt will be by the method and
in the amount stated in USDA’s Notice
of Intent to Offset Salary to collect
from the employee’s current pay.

(b) If the employee filed a petition
for a hearing with USDA before the ex-
piration of the period provided for in
§3.75, then deductions will begin after
the hearing officer has provided the
employee with a hearing, and a final
written decision has been rendered in
favor of USDA.

(c) If an employee retires or resigns
before collection of the amount of the
indebtedness is completed, the remain-
ing indebtedness will be collected ac-
cording to the procedures for adminis-
trative offset (see subpart D of this
part).

§3.82 Procedures for
types of collection.

salary offset:

A debt will be collected in a lump-
sum or in installments. Collection will
be by lump-sum collection unless the
employee is financially unable to pay
in one lump-sum, or if the amount of
the debt exceeds 15 percent of dispos-
able pay for an ordinary pay period. In
these cases, deduction will be by in-
stallments, as set forth in §3.83.
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§3.83 Procedures for
methods of collection.

(a) General. A debt will be collected
by deductions at officially-established
pay intervals from an employee’s cur-
rent pay account, unless the employee
and USDA agree to alternative ar-
rangements for repayment under §3.80.

(b) Installment deductions. Installment
deductions will be made over a period
not greater than the anticipated period
of employment. The size and frequency
of installment deductions will bear a
reasonable relation to the size of the
debt and the employee’s ability to pay.
However, the amount deducted for any
period will not exceed 15 percent of the
disposable pay from which the deduc-
tion is made, unless the employee has
agreed in writing to the deduction of a
greater amount. If possible, the install-
ment payment will be sufficient in size
and frequency to liquidate the debt in
no more than three years. Installment
payments of less than $25 per pay pe-
riod or $50 a month will be accepted
only in the most unusual -cir-
cumstances.

(c) Sources of deductions. USDA will
make deductions only from basic pay,
special pay, incentive pay, retired pay,
retainer pay, or in the case of an em-
ployee not entitled to basic pay, other
authorized pay.

salary offset:

§3.84 Procedures for salary offset: Im-
position of interest, penalties, and
administrative costs.

Interest, penalties and administra-
tive costs will be charged in accord-
ance with §3.17.

§3.85

So long as there are no statutory or
contractual provisions to the contrary,
no employee payment (or all or portion
of a debt) collected under these regula-
tions will be interpreted as a waiver of
any rights that the employee may have
under 5 U.S.C. 5514.

§3.86 Refunds.

USDA will refund promptly to the
appropriate individual amounts offset
under these regulations when:

(a) A debt is waived or otherwise
found not owed to the United States
(unless expressly prohibited by statute
or regulation); or

Non-waiver of rights.
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(b) USDA is directed by an adminis-
trative or judicial order to refund
amounts deducted from the employee’s
current pay.

§3.87 Agency regulations.

USDA agencies may issue regulations
or policies not inconsistent with OPM
regulations (b5 CFR part 550, subpart K)
and regulations in this subpart gov-
erning the collection of a debt by sal-
ary offset.

Subpart H—Cooperation With the
Internal Revenue Service

AUTHORITY: 26 U.S.C. 61; 31 U.S.C. 3720A; I
TFRM 4055.50.

§3.90 Reporting discharged debts to
the Internal Revenue Service.

When TUSDA discharges a debt,
whether for the full value or less, it
will report the discharge to the Inter-
nal Revenue Service (IRS) in accord-
ance with current IRS instructions.

[73 FR 4, Jan. 2, 2008]

Subpart I—Adjusted Civil
Monetary Penalties

AUTHORITY: 28 U.S.C. 2461 note.

§3.91 Adjusted civil monetary pen-
alties.

(a) In general. (1) The Secretary will
adjust the civil monetary penalties,
listed in paragraph (b) of this section,
to take account of inflation at least
once every 4 years as required by the
Federal Civil Penalties Inflation Ad-
justment Act of 1990 (Pub. L. 101-410),
as amended.

(2) Any increase in the dollar amount
of a civil monetary penalty listed in
paragraph (b) of this section shall
apply only to violations occurring after
May 7, 2010.

(3) The descriptions of the civil mon-
etary penalties listed in paragraph (b)
of this section are for illustrative pur-
poses only. This section does not
amend, interpret, implement, or alter
in any way the statutory provisions in
which the civil monetary penalties
listed in paragraph (b) are set. More-
over, the descriptions of the civil mon-
etary penalties listed in paragraph (b)

§3.91

do not necessarily contain a complete
description of the circumstances (e.g.,
requirements regarding the “state of
mind” of the violator(s), requirements
regarding the type of law or issuance
violated, etc.) under which the pen-
alties are assessed. Persons should con-
sult the statutory text in which the
civil monetary penalties are set and
any implementing regulations to make
applicability determinations.

(4) As used in this section, the fol-
lowing terms have the following mean-
ings:

(i) Secretary means the Secretary of
Agriculture; and

(ii) Department means the United
States Department of Agriculture.

(b) Penalties—(1) Agricultural Mar-
keting Service—(i) Civil penalty for im-
proper record Kkeeping codified at 7
U.S.C. 136i-1(d), has: a maximum of $750
in the case of the first offense, and a
minimum of $1,100 in the case of subse-
quent offenses, except that the penalty
shall be less than $1,100 if the Sec-
retary determines that the person
made a good faith effort to comply.

(ii) Civil penalty for a violation of
the unfair conduct rule under the Per-
ishable Agricultural Commodities Act,
in lieu of license revocation or suspen-
sion, codified at 7 U.S.C. 499b(b), has a
maximum of $2,200.

(iii) Civil penalty for violation of the
licensing requirements under the Per-
ishable Agricultural Commodities Act,
codified at 7 U.S.C. 499c(a), has a max-
imum of $1,200 for each such offense
and not more than $350 for each day it
continues, or a maximum of $350 for
each offense if the Secretary deter-
mines the violation was not willful.

(iv) Civil penalty in lieu of license
suspension under the Perishable Agri-
cultural Commodities Act, codified at 7
U.S.C. 499h(e), has a maximum penalty
of $2,000 for each violative transaction
or each day the violation continues.

(v) Civil penalty for a violation of the
Export Apple Act, codified at 7 U.S.C.
586, has a minimum of $110 and a max-
imum of $11,000.

(vi) Civil penalty for a violation of
the Export Grape and Plum Act, codi-
fied at 7 U.S.C. 596, has a minimum of
$110 and a maximum of $11,000.

(vii) Civil penalty for a violation of
an order issued by the Secretary under
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